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| 
| 
| OPINION BELOW 
| The opinion of the district court dismissing the 
iginal complaint in this case is reported at 244 F.Supp. 
Ee(N.D. Cal. 1965) (R. 25-29), 

JURISDICTION 


The amended complaint alleged that the jurisdiction 


the district court was based upon R.S. sec. 2450, 43 U.S.C. 


tie 


| 
sec. 1161 et seq., and 28 U.S.C. secs, 1331 and 1361 (R. 6). 
The final order of the district court was entered on 

November 29, 1965, dismissing the cause of action as to the 
Secretary of the Interior (R. oes | The notice of appeal 
was filed by Southport on December 9, 1965 (Ibid.). This | 
Court has jurisdiction under 28 U.S.C. sec. 1291. . 


QUESTIONS PRESENTED ; 


to make an equitable adjudication declaring the appellant ; 


t 


1. When the Secretary of the Interior is — 


entitled to a patent to certain public lands under the pro- 
visions of R.S. sec. 2450, 43 U.S.C. sec. 1161, and the Secre 
tary concludes on the basis of admitted facts that he is pre- 
cluded as a matter of law from issuing the requested patent, 
whether the Secretary is nevertheless compelled to hold a 
hearing before adjudication, 

2. Whether the district court had jurisdiction to 
mandamis the Secretary of the Interior to issue appellant a 
patent under a statute which authorizes the Secretary "to 


1/ Certain parties who were also defendants in this case in ht 

lower court and are defendants -appellees in the companion 
case, Southport Land & Commercial Co. v. Kos anke Sand Corp., 
et al., No. 20767, now pending in this Court, were mining 
claimants whose claims were filed in 1963 and 1964 on the 
subject land, 


= 


2cide upon principles of equity and justice" all cases of 
ispended entries of public lands and to adjudge in what cases 
atents shall issue upon the same, 

3. Whether, assuming that the Secretary of the 
iterior cancelled a valuable interest in the public domain 
ithout a hearing in 1883, the appellant is precluded by 
imitations and laches from litigating in 1964 whether such 
ancellation unconstitutionally denied appellant a right in 
2al property without due process of law. 

STATUTES INVOLVED 

R.S. sec. 2347 provides: 


Every person above the age of twenty-one 
years, who is a citizen of the United States, 
or who has declared his intention to become 
such, or any association of persons severally 
qualified as above, shall, upon application to 
the register of the proper land-office, have the 
right to enter, by legal subdivisions, any 
quantity of vacant coalelands of the United States 
not otherwise appropriated or reserved by compe- 
tent authority, not exceeding one hundred and 
sixty acres to such individual person, or three 
hundred and twenty acres to such association, 
upon payment to the receiver of not less than 
ten dollars per acre for such lands, where the 
same shall be situated more than fifteen miles 
from any completed railroad, and not less than 
twenty dollars per acre for such lands as shall 
be within fifteen miles of such road, (30 U.S.C. 
sec. 71.) 
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R.S. sec. 2348 provides: 


Any person or association of persons 
severally qualified, as above provided, 
who have opened and improved, or shall 
hereafter open and improve, any coal mine 
or mines upon the public lands, and shall 
be in actual possession of the same, shall 
be entitled to a preference-right of entry, 
under the preceding section, of the mines 
so opened and improved: Provided, That 
when any association of not less than four 
persons, severally qualified as above pro- 
vided, shall have expended not less than 
five thousand dollars in working and im- 
proving any such mine or mines, such as- 
sociation may enter not exceeding six 
hundred and forty acres, including such 
mining improvements, (30 U.S.C. sec. 72.) 


R.S. sec. 2349 provides: 


All claims under the preceding section 
must be presented to the register of the 
proper land-district within sixty days after 
the date of actual possession and the commence- 
ment of improvements on the land, by the filing 
of a declaratory statement therefor; but when 
the township plat is not on file at the date of 
such improvement, filing must be made within 
sixty days from the receipt of such plat at 
the district office; * * *, (30 U.S.C. sec. 73.) 


R.S. sec. 2350 provides: 


The three preceding sections shall be held 
to authorize only one entry by the same person 
or association of persons; and no association 
of persons any member of which shall have taken 
the benefit of such sections, either as an in- 
dividual or as a member of any other association, 
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shall enter or hold any other lands under the 
provisions thereof; and no member of any 
association which shall have taken the benefit 

of such sections shall enter or hold any other 
lands under their provisions; and all persons 
claiming under section twenty-three hundred and 
forty-eight shall be required to prove their re- 
spective rights and pay for the lands filed upon 
within one year from the time prescribed for 
filing their respective claims; and upon failure 
to file the proper notice, or to pay for the land 
within the required period, the same shall be 
subject to entry by any other qualified applicant, 
(30 U.S.C. sec. 74.) 


Section 37 of the Act of February 25, 1920, 41 Stat. 


1, provides: 


That the deposits of coal, phosphate, 
sodium, oil, oil shale, and gas, herein re- 
ferred to, in lands valuable for such minerals, 
including lands and deposits described in the 
joint resolution entitled "Joint resolution 
authorizing the Secretary of the Interior to 
permit the continuation of coal mining operations 
on certain lands in Wyoming," approved August 1, 
1912 (Thirty-seventh Statutes at Large, page 1346), 
shall be subject to disposition only in the form 
and manner provided in this Act, except as to 
valid claims existent at date of the passage of 
this Act and thereafter maintained in compliance 
with the laws under which initiated, which claims 
may be perfected under such laws, including dis- 
covery. (30 U.S.C. sec. 193.) 
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R.S, sec, 2450 provides: 


The Commissioner of the General Land- 
Office is authorized to decide upon prin- 
ciples of equity and justice, as recog- 
nized in courts of equity, and in accord- 
ance with regulations to be settled by the 
Secretary of the [Treasury,][Interior], 
the Attorney-General, and the Commissioner, 
conjointly, consistently with such prin- 
ciples, all cases of suspended entries of 
public lands and of suspended pre-emption 
land-claims, and to adjudge in what cases 
patents shall issue upon the same. (43 
U.S.C. sec. 1161.) 


STATEMENT 


Southport Land & Commercial Company, hereafter re- 


ferred to as "Southport," filed this suit against the Secre- 
tary of the ee rd esreve and Beverly Kosanke in the court 
below on May 15, 1964 (R. 1-5). The first count of the com- ; 
plaint alleged that eae eercaee been organized as a Cali- 4 
fornia corporation in 1861 under the name of Black Diamond Coal 
Mining Company, hereafter referred to as "Black Diamond," Blac. 
Diamond acquired by quitclaim deeds on 03 tvaght, title ox 
interest the grantors had in the N 4 of Section 8, T. 1N., 

R. 1 E., M.D. B. & M., paying approximately $100,000 for such 
interest, It was alleged that between 1861 and 1865 a total 

of 1,570,481 gross tons of coal was produced from the N 4 of 


Section 8 and immediately adjoining area (R. 2). 
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The complaint continued that Black Diamond filed 
ish Coal Entry No. 13 on April 25, 1883, with $3,200. It 
; alleged that the entry was filed as a result of the case 
fullen v. United apes It was alleged that the Com- 
ssioner of the General Land Office, by letter of May 7, 1883, 
mcelled the application because of the appeal of the afore- 
mtioned case to the Supreme Court. The complaint stated 
at (R. 2-3) "After the decision by the Supreme Court in 
lid case, the Assistant Commissioner for the Department of 
ie Interior, General Land Office, Washington, D.C. ina 
itter dated July 8, 1886, authorized the Black Diamond Coal 
ming Company, plaintiff, to make entry, res proper applica- 
on, upon showing compliance with the laws regulating coal 
inds and regulations established thereunder and fixing the 
tice of the land at $20 per acre rather than $10 amounting 
» a total of $6,400 for the 320 acres contained in the North 
of Section 8. No record exists of the filing of said ap- 
lication and the submission of the $6,400 nor of the return 


>: the $3,200 submitted," 


f Mullan v. United States, 118 U.S. 271 (1886). 
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The complaint alleges that Southport has continued ) 
in possession during the entire period since 1886, paying 
State taxes and otherwise sce as if it were owner. Upon ~ 
search of title subsequent to the issuance of an oil lease , 
in 1961, the defect in legal title was discovered, As a re- 
sult, Southport filed with the Bureau of Land Management a 
request for equitable adjudication of California Cash Coal 
Entry No. 13. The request was denied by a final decision 
dated January 15, 1964 (R. 4). 

The second count of the complaint set out an ; 
independent cause of action against Beverly and Steve Kosanke 
under the law of the State of California, in which it was 
alleged that these defendants attempted to make placer and loc 
locations on the land involved in this case with full knowl- 
edge of Southport's rights in the land (R. 5). Since the 
appellee Secretary of the Interior is not concerned with this 
second count, it is not necessary to explore it further. This 


is the subject matter of case No. 20767, pending before this 


Court. 
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Insofar as the Secretary is concerned, the relief 
hich Southport requested was that (R. 5): "* * * this court 
ssue its mandatory order compelling the defendant STEWART UDALL 
Oo approve the issuance of a patent to plaintiff for the North 

meeoecetion §,9r. IPN., R. 1E., M.D. B. &M." 

The Secretary of the Interior filed a motion to 
ismiss on June 16, 1965. Pursuant to this motion and sub- 
equent arguments made and briefs filed before the district 
ourt, an order granting the motion to dismiss was entered on 
ugust 11, 1965 (R. 25-29). The order states in pertinent 
art as follows (R. 25-28): 


* * * The complaint alleges that this 
decision [of the Department of the Interior] 
was arbitrary, biased and contrary to law 
and fact. This conclusionary statement is 
apparently intended to conform to the require- 
ment of part (e), 5 U.S.C. 1009, pertaining to 
the judicial review of agency action, and more 
specifically to the judicial scope of review. 
However, the relief afforded by that section 
is not in the nature of a mandatory court order 
which preempts final administrative determina - 
tion. The court "shall (A) compel agency action 
unlawfully withheld or [un]reasonably delayed; 
and (B) hold unlawful and set aside agency action, 


findings, and conclusions . . ."" [Emphasis by 
the court.] * * * 
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Therefore plaintiff does not ask the 
court to review that decision, rather he 
seeks a hearing de novo on the merits and 
prays for the issuance of a mandatory order 
compelling the defendant Udall to approve 
his application for a land patent, as an 
original matter. The statutory language 
is clear, It does not impart primry juris- 
diction upon this court to determine the 
merits of land patent claims, 43 U.S.C, 
1161 et seq. 


The plaintiff would then have us find 
legislative sanction for this suit pursuant 
to 28 U.S.C. 1361 which provides: 


The district courts shall have 
original jurisdiction of any 
action in the nature of mandamus 
to compel an officer or employee 
of the United States or any agency 
thereof to perform a duty owed to 
the plaintiff. [Emphasis by the 
court. ] 


x kk 


* * * Plaintiff does not contend that a 
proper application for a land patent was 
made with the government or that any adminis- 
trative error was committed by the government 
in relation to the land patent claim. There- 
fore, plaintiff has not established any duty 
owing to him by the government as was the case 
in Adams, and which is an indispensible re- 
quirement of 28 U.S.C. 1361, supra. Im the 
absence of such duty and in the absence of 
any statute compelling the government to issue 
a land patent as a matter of course upon ap- 
plication from a prospective purchaser, this 
court cannot arbitrarily take jurisdiction. 


od a 


* * * * * 


Further, the court notes that plaintiff 
has not named the United States as a party 
defendant. In and of itself, that would be 
fatal to this complaint, since plaintiff 
would have defendant Udall sign the name of 
the United States to a deed conveying an 
interest in land, * * * 


Thereafter Southport filed an amended complaint, 
ich alleges in its first cause of action the same factual 
terial down to the filing of Cash Coal Entry No. 13 (R. 6-7). 
; then alleges (R. 7): 


Subsequently, the Commissioner of the General 
Land Office, by letter dated May 7, 1883, pur- 
ported to cancel said entry without a hearing 
or prior notice to the Black Diamond Coal 
Mining Company. Said purported cancellation 
unconstitutionally deprived plaintiff's prede- 
cessor in interest of its valuable rights in 
and to said real property without due process 
of law and was void and without legal effect. 
Ever since said date the Commissioner of the 
General Land Office, and his successors, have 
failed and refused, and defendant STEWART UDALL 
does now fail and refuse to issue plaintiff or 
its predecessor in interest a patent by reason 
of said entry. 


In its second cause of action, the same mterial re- 
iting to the acquisition of the purported title to the land is 
lleged as detailed above. After alleging the discovery of 


ne defect in its title in 1961, the complaint states (R. 8-9): 
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On or about March 20, 1963, plaintiff 
filed with the Bureau of Land Management, 
Department of Interior, a request that it ! 
adjudge that plaintiff is entitled to a 
patent to said real property upon principles . 
of justice and equity. Said request was 
denied by a decision dated January 15, 1964, f 
approved by the Assistant Secretary of the 
Interior, which decision constituted the 
final administrative determination in this 
matter. Said decision was entered without 
a hearing in accordance with principles of 
justice and equity as required by 43 U.S.C. { 
Section 1161 et seq., or any hearing what- 
soever, and said decision was based upon t 
secret reports, memoranda, and other evi- . 
dence which defendant STEWART UDALL has ( 
refused, and does now refuse, to disclose 
to plaintiff and which plaintiff has had no { 
opportunity to examine. | 


* * * * * 


By reason of said failure to hold a 
hearing and use of secret documents, 
STEWART UDALL has failed and refused to 
exercise the discretion required of him 
under said statutes, and has acted un- 
constitutionally and ultra vires his 
authority. 


The third, fourth, and fifth causes of action relate 
3/ 
to the attempt of the Kosanke interests to locate mining clait 


on this property and will not be developed further here. 
3/ In the amended complaint, Steve Kosanke, Beverly Kosanke, 


H. E. Kosanke and Kosanke Sand Corporation were named as 
defendants, 
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The Secretary of the Interior filed a motion to dis- 
; the amended complaint, which was granted by the district 
‘ (R. 30-31). In its order of dismissal, the court con- 
jed that neither the first nor second causes of action state 
-s sufficient for a judicial review of the administrative 
irs of the Secretary and that neither of the causes of action 
te a claim upon which relief could be granted against the 
iat, either individually or as an officer of the United 
res (R. 30). The present appeal is prosecuted from the 
tr and judgment of dismissal of the amended complaint. 
SUMMARY OF ARGUMENT 

; 

Appellant is not entitled to a hearing under R.S. sec. 
). The first three points of Southport's appeal rest on the 
iment that the district court should have ordered the Secre- 
y of the Interior to hold an Administrative Procedure Act 
2 of hearing before disposing of Southport's request that it 
entitled to a patent. Southport argues that, since R.S. 
- 2450 "imposes an adjudicatory function upon the Secretary," 
s is a "case where a statute requires an adjudication to be 


ermined on the record after opportunity for an agency hearing 
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* * *,"" But R.S. sec. 2450 does not require any hearing nor ap 


— 


adjudication to be determined "on the record after opportunity 


. 
for an agency hearing.” . 
; : 

The basic question is the nature of the equitable t 

J 

adjudication under R.S. sec. 2450. The decision of the Depart- 
ment of the Interior holds that as a matter of law the Secretar 
is without authority to grant a patent in this case. The purpeo 


( 
of the equitable adjudication as explained by the Supreme Court 


in Hawley v. Diller, 178 U.S. 476 (1900), is to authorize comme 


firmation of entries where the law had been substantially commit 
plied with but because of some error or informality the land 
officers would be compelled to reject. The purpose was not ‘| 
restrict the ordinary jurisdiction of land officers, but to : 
Supplement it by allowing them to apply principles of equity 
for saving entries from rejection or cancellation which were 
otherwise meritorious. 

The decision of the Department of the Interior was 


not an adjudication on the merits of an irregular entry, but 


a decision that the Secretary was without authority under any 


= aoe 


xcumstances to dispose of coal lands outside the provisions 
; the Mineral Leasing Act of 1920, 41 Stat. 437. Section 37 
; the Mineral Leasing Act of 1920 provides the only exception, 
ime ly , ie ke valid claims existent on February 25, 1920, and 
Breafter maintained in compliance with the laws under which 
uitiated, which claims may be perfected under such laws, * * *,." 
ie Department held that cancelled Coal Cash Entry No. 13 was 
ta "valid claim existent on February 25, 1920," since it 
id - cancelled in 1883 and never thereafter elllecaisean 

We are concerned in this case with a coal lands entry 
id not a mining claim. These entries do not have a continuing 
llidity by reason of discovery and continuous possession, as 
» mining claims. Instead, they are like entries on agricul- 
iral lands, which must be perfected as specified in the public 
inds laws or the entryman's rights are lost. Unless a valid 
plication to enter is pending, the coal entryman's possession 
ves rise to no right worthy of recognition. To be entitled 
1 @ preferential right, the applicant must be in possession, 


-ve opened a coal mine on the land, and filed his statement 


( 
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with the land office within 60 days of his actual possession 
or the date the lands are surveyed, whichever is later. 

Since this case was disposed of as a matter of law 
on admitted facts, it is not necessary to decide whether a . 
hearing in Rderoraance with the Administrative Procedure Act 
is necessary. Even in judicial proceedings, the opportunity 


to be heard orally on questions of law is not an inherent ele-— 
ment of procedural due process. 


IT 


The appellant has failed to state a claim on which 


é 


relief can be granted. Appellant's substantive claim is that 


the district court had jurisdiction to order the Secretary of 
4 


the Interior to issue a patent in this case. The mandamus 


jurisdiction is conferred by 28 U.S.C. sec. 1361 to compel an 


i 


officer of the United States to perform a duty owed to the 


plaintiff. The Tenth Circuit has recently pointed out, in 
considering this statute, that mandamus is an extraordinary 
remedy which may issue only when the claim is clear and certall 
and the duty of the officer ministerial, plainly defined, and 


peremptory. "The duty sought to be exercised must be a positiv 
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mmand and so plainly prescribed as to be free from doubt." 
uder the facts alleged in this case, there is no statute | 
1ich imposes a ministerial duty on the Secretary to issue 
Behport a patent. It is clear from the language of R.S. 
2c. 2450 that it does not impose a positive command but, on 
1e contrary, grants the Secretary an authority to issue 
atents which is discretionary. Therefore, the district court 
xxrectly held that it had no power to control or influence 
ne judgment of an officer or to direct the performance of a 
iscretionary duty. 

Cases cited by appellant, that in the proper case 
ne court may issue a writ of mandate directing the issue of 
patent, are immaterial, since the amended complaint does not 
Rece facts sufficient to compel the issuance of a patent to 
Btport. Nor is it valid to argue that the present record 
uu not support an order compelling the issuance of a patent 
yecause appellant was precluded from a proper hearing before 
he Secretary * * *." It is not a question of whether the 


ppellant has proved facts, but whether such facts have been 


Be a 


alleged in the complaint. It = assumed that all well-pleadec 
facts are correct when the complaint was dismissed. 
III 
Insofar as there might have been error in the 1883 

General Land Office proceedings, this suit is barred by leche 
It may be assumed, for purposes of testing the complaint, that 
Southport had, on May 7, 1883, a valuable interest in the pubs| 
lic domain which the General Land Office cancelled without 
hearing or prior notice. It is the Secretary's position that , 
appellant is barred by laches from litigating the unconstitu- 
tionality of this action 81 years later in 1964. There is a ‘ 
general statute of limitations of six years for bringing suit 
against the United States. Since the relief requested is that | 
the Secretary of the Interior convey land, the legal title to 
which is now admittedly in the United States, the United States 
is a necessary party to this suit. Therefore, the suit is 
barred by the statute of limitations, laches and absence of 


consent by the United States to be sued. ; 


APPELLANT IS NOT ENTITLED TO 
A HEARING UNDER R.S. SEC. 2450 


‘The first three points of Southport's appeal rest 
‘She argument that the district court should have ordered 


«Secretary of the Interior to hold a hearing conforming to 
oe Procedure Act, 5 U.S.C. sec. 1004 et seq., 
Hre disposing of Southport's request for a decision that 

‘as entitled to a patent to the lands involved in this 

@, In the first point of its brief, pp. 4-7, Southport 

mes that it is obvious from the language of the statute, 

s sec, 2450, 43 U.S.C. sec. 1161, that “it imposes an ad- 
¢catory function upon the Secretary' (Br. 5). From this 
qise Southport slides without further explanation into the 
simpt ion that this case is therefore one covered by 5 U.S.C. 
« 1004: "In every case where a statute requires an ad- 
(cation to be determined on the record after opportunity for 


-igency hearing * * *" (Br. 5). This is a glaring non 
ly 


tur. There is nothing in the language of R.S. sec. 2450, 


is .c. sec. 1161, which requires any type of hearing, nor 
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does it require the adjudication to be determined "on the record 
after opportunity for an agency hearing.'' Southport candidly 
admits that it "has not been able to locate any decisions de- 
fining the type and scope of hearing required by Section 1161 
* * *" (Br, 4), 

The problem, however, is even more basic, Before 
it can be determined whether the Secretary is required to hold 
a hearing in conformance with the Administrative Procedure Act, 
the nature of the equitable adjudication in this case under 
R.S. sec. 2450, 43 U.S.C. sec. 1161, must be determined, The 
decision of the Department of the Interior, which is set out as 
an Appendix to this brief, holds that as a matter of law the 
Secretary of the Interior is without authority to grant a 
patent in this case, The purpose of R.S, sec. 2450, 43 U.S.C. 
sec. 1161, was explained by the Supreme Court in Hawley v. Dille 
178 U.S. 476, 493 (1900): 

As carried into the Revised Statutes the 

purpose of this legislation is, where the 

law has been substantially complied with, 

to authorize the confirmation of entries 

which otherwise the land officers would be 

compelled to reject because of errors or 


informalities which, if satisfactorily ex- 
plained as arising from ignorance, accident 


aoe 


or mistake, would, in the absence of an 
adverse claim, be excused by the courts, 
in administering the principles of equity 
and justice, The purpose of the legisla- 
tion was not to limit or restrict the 
general or ordinary jurisdiction of the 
land officers, It was rather to supple- 
ment that jurisdiction by authorizing them 
to apply the principles of equity, for the 
purpose of saving from rejection and can- 

| cellation a class of entries deemed meri- 

| torious by Congress, but which could not 
be sustained and carried to patent under 

| existing land laws, There was no neces- 

| sity for legislation authorizing the re- 
jection or cancellation of irregular 

| entries, but legislation was necessary to 
save such entries from rejection and can- 

cellation when otherwise meritorious. 


The decision of the Department of the Interior in 
case was not an adjudication as to the merit or lack of 
| a/ 


pt of an irregular entry. Instead, it was a decision that 
; 


»Secretary of the Interior is without authority under any 


fumstances to dispose of coal lands belonging to the United 


| 


ies outside the provisions of the Mineral Leasing Act of 


meeGl Stat. 437, 30 U.S.C, sec. 181 et seq. Section 37 of 


We do not overlook the antepenultimate paragraph of the 
Interior decision which suggests an alternative ground for 
-granting a patent, viz., that all the coal had been mined 
ithe land was no longer valuable for such deposits. However, 
ti was merely "an additional point * * * worthy of note," and 
the basis of the decision (App. 39 ). 
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the Mineral Leasing Act of 1920, 41 Stat. 451, 30 U.S.C. sec 
193, provides the only exception where coal lands can be dis 
posed of outside its provisions, namely, ''* * * valid claims 
existent on February 25, 1920, and thereafter maintained in 
compliance with the laws under which initiated, which claims 
may be perfected under such laws, including discovery.'' The 
fore, the Secretary of the Interior disposed of this case no 
on the basis of any authority given in R.S. sec. 2450, 43 U. 
sec. 1161, but under Section 37 of the Mineral Leasing Act o 
1920, supra, on the ground that the cancelled Coal Cash Entr 
“No. 13 was not a "valid claim existent on February 25, 1920, 
since it had been cancelled in 1883 and never thereafter per 
fected, James F, Rapp, 60 I.D. 217 (1948). The Supreme Cou 
has made it clear in Work v. Braffet, 276 U.S. 560, 566 (192 
that anything so insubstantial as a mere right to ask for an 
equitable adjudication under R.S, sec. 2450, 43 U.S.C. sec. 
1161, on a stale entry, cancelled almost 40 years prior, cou 
not be considered a ''valid claim existent on February 25, 19 
It must be remembered that in this case we are con 
cerned with a coal lands entry and not a mining claim. Coal 


lands entries do not have a continuing validity by reason of 
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Iscovery and continuous possession as do mining claims, 
| 
Stead, they are more like entries on agricultural lands, 


per mist be perfected within the time specified by the 


jblic land laws or the entryman's rights are lost. As is 
i 
ted in II Lindley on Mines (3d ed.) sec. 509, pp. 1163-1164: 


It will be observed that the nature of 
the inchoate estate created by compliance 
with the coal laws bears a striking analogy 
to that conferred by the former agricultural 
pre-emption act. The same analogy exists as 
to proceedings to acquire the title. 


The only feature in common between the 
coal land system and the general mining laws 
is, that in both discovery is required as a 
condition precedent to the acquisition of title, 


* * * * * 


In the case of mining claims, certain 
prescribed work must be performed annually in 
order to perpetuate the estate acquired by 
location. A locator need never apply for a 
patent, Under the coal laws, no particular 
amount of expenditure is required, except where 
an association of not less than four persons 
seeks to enter six hundred and forty acres, it 
is required that they must produce proof of im- 
provements to the extent of five thousand dollars. 
A patent must be applied for within a year from 
the filing of the declaratory statement, in case 
of preferential rights, under section twenty-three 
hundred and forty-eight of the Revised Statutes. 
In the case of private entries under section 
twenty-three hundred and forty-seven, the first 
step is the application for patent. [Emphasis 
supplied. 


—e - 


audi 


Earlier in his treatise, Mr. Lindley states the 
steps necessary in connection with a private entry under 
Section 2347 of the Revised Statutes, 30 U.S.C. sec. 71, to 
obtain a patent. II [Lindley on Mines (3d ed.) sec. 503, 

p. 1155. Here it is pointed out that "Until application is 
made to enter and purchase under this section, the claimant 
has no right which is worthy of recognition, His possession, 
if he has any, must yield to one who complies with the law 
and files upon the land." 

The steps necessary to obtain a patent under Section 
2348 of the Revised Statutes, 30 U.S.C. sec. 72, are outlined 
in II Lindley at Section 504, p. 1155. Two prerequisites are 
necessary for the preferential rights under this section: 

(1) the applicant must be in actual possession of the lands 
applied for; and (2) he mst, prior to final entry, have opene 
and improved mines situated thereon, If the preferential righ 
is initiated upon surveyed lands, the claimant must present to 
the register of the proper land office, within 60 days after 
date of actual possession and commencement of improvements, hi 


declaratory statement of facts upon which he bases his right. 
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5/ 
, Lindley on Mines (3d ed.) sec. 505, p. 1158. Where the 


nds are unsurveyed, the declaratory statement is to be filed 
thin 60 days after the approved plat is received at the 

cal land office (Ibid.). Failure to file this instrument 
thin the time specified renders the land subject to entry 


; another, if he has complied with the land laws, but, in the 


sence of an adverse claimant, the right to complete the entry 
: not forfeited (Ibid.). After filing the declaratory state- 
int, all persons claiming under Section 2348 of the Revised 
matutes have one year to prove their rights and pay ior the 
¥ filed upon, R.S. sec, 2350, 30 U.S.C. sec, 74, Failure 
| pay for the land within the required period makes the land 
peect to entry by any other qualified applicant (Ibid.). 


Since the case was disposed of as a matter of law on 


ets which are admitted, it is not necessary to decide whether 
earing held in conformance with the Administrative Procedure 
» Supra, is necessary under either R.S, sec. 2450, 43 U.S.C. 


>. 1161, or Section 37 of the Mineral Leasing Act of 1920. 


| Under the mining location procedure, nothing was filed with 
_ the local office to secure possessory rights. 


20 | 


Clear Gravel Enterprises, Inc., 64 I.D. 210, 213 (1957). | 


in a judicial proceeding, the opportunity to be heard orally 


| 


on questions of law is not an inherent element of procedural 


due process, even where substantial questions of law are in= 


volved, Dredge Corporation v. Penny, 338 F.2d 456, 462 


(C.A. 9, 1964). 

This is also the answer to Points II and III of thi 
appellant's brief. In Point II it is argued that R.S. sec. : 
43 U.S.C. sec. 1161, imposes the duty on the Secretary to mal 
an adjudication, that the duty to hold a hearing before that 
adjudication is "statutory" and that the district court has 
jurisdiction to mandamis the Secretary to perform a statutor! 
duty (Br. 8-9). Appellant does not specify which statute im 
poses the duty to hold the hearing before making the adjudice 
tion. We assume the reference is to the Administrative Pro- 
cedure Act. However, since the case my be disposed of as a 
matter of law on undisputed facts without a hearing, whether 
or not appellant's premises that the Administrative Procedures 
Act imposes a statutory duty to hold a hearing on disputed 


issues of fact are correct becomes immaterial, Point III is 
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rely a variation of the same argument, The Administrative 
edure Act, 5 U.S.C. sec. 1009(e), allows the district 
mrt to "(A) compel agency action unlawfully withheld or un- 
ae delayed.'' The brief continues (p. 10): ‘In the 
lesent case appellant has alleged that the Secretary refused 
hold the hearing required by 43 U.S.C. Section usual 
Betore, appellant argues, the Administrative Procedure Act 
jovides for the issuance of a mandatory order directing the 
cary to hold a hearing. But again, even assuming all of 
ict 's premises were correct, the district court will not 
Mer the Secretary to hold a hearing when none of the con- 
Bing facts are in dispute, 

Before leaving this point, we advert to footnote 6, 
ipra, and again remind the Court that Southport did not allege 


vat it requested an administrative hearing from the Department 


inc Interior, nor does it unequivocally state in its brief 


| 

| 

Appellant is not correct in stating that it alleged the 

| Secretary "refused" to hold a hearing. In fact, its allega- 

“on was that the Secretary's decision "was entered without a 
ring in accordance with principles of justice and equity as 

quired by 43 U.S.C. Section 1161 et sea., or any hearing what - 

Weaver, * * *"' and that "By reason of said failure to hold a 

laring and use of secret documents, STEWART UDALL has failed 

ni refused to exercise the discretion required of him under 

Mid statutes. * * *'! [aemnhasic stunniied] RM. R-9). 
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that it requested such a hearing. Appellant is therefore 
precluded from raising for the first time in the district cc 
the issue of whether it was entitled to a hearing under the 
Administrative Procedure Act. United States v. Tucker Truck 
Lines, 344 U.S. 33, 37 (1952). 

This disposes of Southport's claim of error becaus 
of no hearing in the administrative proceedings. Let us 
examine its second argument before this Court. 

sigs 


THE APPELLANT HAS FAILED TO STATE A 
CLAIM ON WHICH RELIEF CAN BE GRANTED 


Appellant's second claim of error, as set out in 
Point IV of its brief, is that the district court had juris- 
diction to order the Secretary of the Interior to issue a pa 
in this case, Any mandamus jurisdiction which the district 
court had over the Secretary of the Interior is conferred by 
28 U.S.C. sec, 1361, which provides that a district court ha 


jurisdiction ‘of any action in the nature of mandamus" to co 


7/ This case is completely distinguishable from the problems 
before this Court in Coleman, et al. v. United States, 
No. 20227 (June 21, 1966). Therefore, there is no occasion 
here to discuss what we believe to be the errors of the 

Coleman decision. 
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in officer of the United States to perform a duty owed to the 
Mlaintiff. In discussing the scope of this statute, the Tenth 


tircuit said in Prairie Band of Pottawatomie Tribe of Indians v. 


ida, 355 F.2d 364, 367 (1966): 


Historically, mandamus is an extraordinary 
remedial process awarded only in the exercise 
of sound judicial discretion. Before such a 
writ may issue, it mist appear that the claim 
is clear and certain and the duty of the officer 
involved mist be ministerial, plainly defined, 
and peremptory. * * * The duty sought to be 
exercised must be a positive command and so 


plainly prescribed as to be free from doubt. 
kk * 


This is simply a succinct restatement of decades of 
._ concerning review of adjudications relating to public 


and matters. In the present case, under the facts as alleged 


n the complaint and amended complaint there is no statute 
hich imposes a ministerial duty on the Secretary to issue 
jouthport a patent. Certainly, R.S. sec. 2450, 43 U.S.C. sec. 
161, imposes no such duty which is "a positive command and so 
hainly prescribed as to be free from doubt."’ To the contrary, 
t is abundantly clear from its language that R.S. sec. 2450, 
43 U.S.C. sec. 1161, grants the Secretary an authority which is 


eee ly discretionary. The Supreme Court indicates the 


| 


1 
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section is discretionary, when it says the purpose of the legi 


lation was not to limit or restrict the ordinary jurisdiction 
of the land officers, but to authorize them to confirm entries 
they would otherwise be compelled to reject. Hawley v. Diller 
178 U.S. 476, 493 (1900). As to the ordinary broad powers of 


, 
the Secretary of the Interior in lands mtters, see Best v. 


| 
Humboldt Mining Co., 371 U.S. 334, 336 et seq. (1963); Udall yv 
Tallman, 380 U.S. 1 (1965); Boesche v. Udall, 373 U.S. 472 
(1963). Appellant would also appear to hold the same view whe 
in paragraph VI of the second cause of action in the amended 
complaint, it was alleged (R. 9): 
By reason of said failure to hold a 

hearing and use of secret documents, STEWART 

UDALL has failed and refused to exercise the 

discretion required of him under said statutes 

* * *, [Emphasis supplied, ] 
The district court correctly held that it had no power to cont 
or influence the judgment of an officer or to direct the per- 
formance of a discretionary duty (R. 27). Smith v. United Sta 
333 F.2d 70, 72 (C.A. 10, 1964), and cases cited there. 

The case cited by appellant on pages 12 and 13 of it 


brief, to the effect that in the proper case the court my iss 


a writ of mandate directing the issuance of a patent, are 


«pt = 


: 
—. The question is whether the amended complaint 


leges facts sufficient to compel the issuance of a patent to 


uthport. The answer is that it does not and, as the decision 
the Department of the Interior holds, the Secretary has been 
thout authority to issue a patent in this case since 

ruary 25, 1920, regardless of the provisions of R.S. sec, 2450, 
U.S.C. sec, 1161. Moreover, since the issuance of a patent 
dex the provisions of R.S. sec, 2450, 43 U.S.C. sec. 1161, is 
Mctionary, rather than mandatory, the facts alleged in 

le amended complaint are not sufficient to compel the issuance 

a patent, even without the statutory prohibition of Section 


of the Mineral Leasing Act, 41 Stat, 451, as amended, 30 


5.C. sec. 193. 


Nor is it any answer that ''Because appellant was pre- 


uded from a proper hearing before the Secretary, * * * it my 


t that the record would not presently support such an order 
. 


ompelling the issuance of a patent]" (Br. 15-16). Again, it 
it a question of whether appellant has proved facts suf- 
‘cient to compel the issuance of a patent, but whether such 
cts have been alleged in the amended complaint. When a com- 


yaint is dismissed for failure to state a cause of action, it 


| 
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is assumed that all well-pleaded facts are correct. Wyman v, 


Wyman, 109 F.2d 473, 474 (C.A. 9, 1940); Kohen v. H, S, Crocl 


Company, 260 F.2d 790, 792 (C.A. 5, 1958). It is submitted t 
the amended complaint pleads no facts which compel the Secret 
of the Interior to issue him a patent. Under the present ste 
of the law, it is hard to conceive of facts which could be 
shown to change the result. Therefore, the district court we 
correct in dismissing the complaint for failure to state a 
cause of action. 
III 

INSOFAR AS THERE MIGHT HAVE BEEN 

ERROR IN THE 1883 GENERAL LAND 

OFFICE PROCEEDINGS, THIS SUIT IS 

BARRED BY LACHES 
In its amended complaint, Southport alleges that tl 

letter of May 7, 1883, which "purported to cancel said entry 
without a hearing or prior notice," unconstitutionally deprit 
it of a right in real property without due process of law. | 
assume, for purposes of this argument, that the well-pleaded 
facts, but not the conclusions of law, are correct. Therefol 


we may assume that Southport had, on May 7, 1883, a valuable 


interest in the public domain which the General Land Office — 
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celled without a hearing or prior notice. The question is 
m raised whether Southport can come into court 81 years 
er in 1964 and litigate over whether this action of the 
eral Land Office unconstitutionally denied Southport a right 
real property without due process of law. It is the Secre- 
y's position that such litigation is barred by laches, 
wecially in view of the intervening legislation by which 
gress changed the whole process of administration and dis- 
ition of federal coal lands. While there is no statute 
Se enc specifically applicable to the cancellation of 
a lands entry in 1883, the general statute of limitations 
| bringing suit against the United States in "every civil 
ion" is six years, 28 U.S.C. sec. 2401(a). The statute 

intended to apply to “every civil action" brought in a 

ed States district court, which means all cases except a 

inal or admiralty proceeding. Werner v. United States, 188 

266, 268 (C.A. 9, 1951). Further, since the relief re- 

ted in this case is that the Secretary of the Interior 
The court's attention is also invited to the requirement of 
)R.S. sec. 2350, 30 U.S.C. sec, 74, that all persons claiming 
ler R.S, sec, 2348, 30 U.S.C. sec. 72, must prove their rights 


© pay for the land within one year from the time prescribed 
mfiling their claims. 
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convey land, the legal title to which is now admittedly in the 
United States, to Southport, the United States is a necessary 
party to this suit, White v. Administrator of General Service 
Admin, of U,S., 343 F.2d 444 (C.A. 9, 1965). Therefore, insof 
as this suit is to force the Secretary of the Interior to cony 


land belonging to the United States, it is barred not only by 


laches but both by the statute of limitations and by absence 


of any suit in which the United States has consented to be sue 
(Ibid.). 
CONCLUS ION 
For the above reasons, the judgment of the district 
court is correct and should be affirmed, 
Respectfully submitted, 


EDWIN L. WEISL, JR., 
Assistant Attorney General. 


CECIL F. POOLE, 
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UNITED STATES December 10, 1963 
DEPARTMENT OF THE INTERIOR . 
Bureau of Land Management 

Washington, D. C. 20240 


DECISION 


Southport Land and Commercial 
Company i 


Request for equitable adjudicati 
of California Coal Cash Entry No. ; 


wai | 
Request Denied 


The Southport Land and Commercial Company, hereinafter referred to as South- 
port, successor in interest of the Black Diamond Coal Mining Company, hereiz 
after referred to as Black Diamond, has filed a request for an equitable 

adjudication that it is, by virtue of Coal Entry No. 13, entitled to a paten 
for the NS Sec. 8, T. 1 N., R. 1 E., M.D.M., in Contra Costa County, Califor 


The history of the NS of Section 8 is thoroughly discussed in a Mineral Repo 
prepared as a result of Southport's request for equitable adjudication. Thi 
_report states, among other things, that coal was discovered and mined in the 
area as early as 1855, but that no formal claim was made for this tract unt 
1860, when the Cumberland Coal Company was formed by Francis L. Such and 
others to mine coal in Section 8. In June 1860 Mr. Such located the NWe of 
Section 8 for coal under a California law dated April 20, 1652.1/ In July 
1860, &@ Mr. Noah Norton located the NE} of Section 8 under the same law. 

. According to the Mineral Report, a title search revealed that Southport's 
-eleim to the land stems from these two claims.2/ 


_1/ The validity of this law was challenged and it is no longer effective 
according to the report. ; 


2/ The Report states that the chain of title from 1860 to 1867, when Black 
Diamond acquired its interest in the land, is not complete. It states that 
there are many quit claim deeds for a part interest in the land from persons 
. who were not previously found in the chain of title, and, in many instances, 
there are no deeds from persons who were in the chain of title to Black Diam 


im 
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report continues that on May 13, 1865, Frank Bernard, as an officer of 
si Diamond, filed an applicetion with the State or Culirornia to have 

NS of Section 8 located and sold as lieu lands under the provisions of 
bate law of April 27, 1863.3/ Location was made on June 30, 1865, for / 
use of Bernard which was approved by the State Surveyor General on 

ist 11, 1865. The application was never perfected, however, as Bernard 
led to pay for the land. : 


lugust 23, 1868, one John: Mullan made application to the State Surveyor 
ral for the purchase of the N} of Section 8, under the same law that 
yard had made his application. The application was accepted, and, on 
21, 1869, @ Certificate of Purchase was delivered to Mullan. 


sequently, & suit was brought by Mullan and his partner, Avery, to evict 

sk Diamond from the land and, still later, a separate damage suit was 

ght by Mullan and Avery for damages for the coal Black Diamond had mined 

h the lend. As a result, Black Diamond sought, through the Attorney General's 
.ce, to have the State selection set aside. The matter was ultimately 

.dea in favor of Black Diamond by the Supreme Court of the United States.4/ . 
iCourt held thet coal lands are mineral lands within the meaning of that 

h as used in the statutes regulating the disposition of the public domain 
that the State of California could not, under the provisions of Section 7 
she act of March 3, 1853 (10 Stat. a4), select coal lands. It held that 
ieee and listing of know coal lands could be set aside in a suit 
qQuity brought by the United States, which would vacate the title of the 
ie end of those claiming under it.. 


& Coal Entry No. 13 was filed by Black Diamond, under Sections 2347 through 
eee Statutes (30 U.S.C.A. 71 et seq.), on April 25, 1683, at which 
$3,200, $10 per acre for the 320 tract, was submitted. The application 
irejected and cancelled by the Commissioner of the General Land Office on 
}7, 1503, because the Mullan case, supra, was still pending before the 
Feme Court. Subsequently, in a letter dated July 8, 1886, the Assistant 
hissioner of the General Land Office informed the Register and Receiver 
jan Francisco that Black Diamond should be. allowed to make entry "upon 
Her application and showing compliance with the laws. regulating the sale 
toal lands and the regulations established thereunder." (Biphasis added. ) 
old the Register and Receiver that the purchase price of the land would 
20 per acre,’ not $10, because the land was within 15 miles of a completed 
road, but thet this amount would have to be paid in full by Black Diamond 


- law was titled "An act to provide for the sale of certain lands 
Paging to the State," and was issued under the authority of. the act of 
Hh 3, 1853 (10 Stat. 244), which provides for in lieu selections of public 
rs by States. as et ee 


" 
fw 
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as a credit could not be allowed for the $3,200 previously submitted. He 
stated that Black Diamond could make application for a repayment of the $3 
previously submitted.5/ ‘He also told the Register and Receiver thet Black 
Diamond would have to file a certified list of its stockholders showing the 
Riek of each to enter the land. Black Diamond did not, however, file 
another application, request that its application of April 25, 1883, be 
recognized, or take any other action toward the perfection of the entry wi 
the one year period prescribed by law.6/ 


The Mineral Report states that in 1887 the N+ of Section 8 was sold to the 
State of California for delinquent taxes a the years 1886 and 1687. In © 
1890 the Southport Land and Commercial Company was formed as a subsidiary — 
of Black Diamond. shortly after its organization, Southport bought from 
Blacsx Diamond the NS of Section 8 and other lands, obtaining a quit claim 
deed from Black Dimond for the Lands: Later, in June 1900, Southport red 
the N+ of Section 8. 


In 1959 Black Diamond absorbed its subsidiary and adopted its name. 


Southport and its predecessor, Black Diamond, were in undisputed possessi 
of the land from at least 1886 to 1961, except for the short time it was 
sold to the State for delinquent taxes, and have paid all local tax assess 
ments since 1900. Officers of Southport have stated that their Company w 
under the impression thet a patent had been issued for the NS of Section 
years ago, and that they did not know it was public land until told so by ‘ 
the Shell O11 Company in 1961. ‘ 


Southport now seeks an equitable ‘adjudication that it is entitled to a 7 
patent to the NZ of Section 8: pursuant to the provisions of 43 U.S.C. 1161 
through 1163, and the pertinent regulations issued by the Department of t 
Interior, 43 CFR Part 107. 


‘'5/' There is no record that a refund was either requested or made. 
6/ The law reads, in part, as follows: 


"% # * all persons claiming under section 72 of this title shall 

be required to prove their respective rights and pay for the lands 
filed upon within one year from the time prescribed for filing their 
respective claims; and upon failure to file the proper notice, or 

to pay for the land within the required period, the same shall be 
subject to entry by any other qualified applicant." (30 U.S.C.A. 7h). 


Y/ 43 U.S.C. 1161 provides: 


"The Secretary of the Interior, or such officer as he may designate, 
is authorized to decide upon principles of equity and justice, as 
recognized in courts of equity, and in accordance with’ regulations 
to be approved by the Secretary of the Interior, consistently with 
such principles, all cases of suspended entries of public lands and 
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J , 0 : 
Leasing Act of February 25, 1920 (41 Stat. 437; Pe 05.¢.A. Ole seq. ) 
prizes the disposition of certain classes of mineral lands of the United 
Ss, including coal lands, by the Secretary of the Interior only by lease. 
r the Leasing Act, coal lands of the United States were subject to dis- 
tion by the Secretary only by lease ‘except funder section 37/ as to 
i claims existent at date of the passase of tnis Act end thereafter 
aéined in compliance with the laws under which initiated, which claims 
e perfected under such laws, including discovery.'" Work v. Braffet, 


J.S. 560, 564 (1928). 


e instant case, it is our opinion that Coal Cash Entry No. 13 was not 
id claim existent at the date of the Leasing Act of February 25, 1920, 

» as it had been cancelled outright by the Commissioner of the General 
Office on May 7, 1883, and never thereafter perfected. The Secretary 

e Interior is, therefore, precluded by the Leasing Act from reinstating 
iving favorable consideration to the Entry. Section 37 of the Act 

ins the only exception to its operation as wholly superseding tne opera- 
of the prior law.8/ 


ditional point is worthy of note here. The Mineral Report. states that 

6 most, if not all, of the coal had been mined from the NS of Section 8. 
ng this to be so, even at the time Black Diamond was invited to submit 
plication for entry under the coal laws the land was no longer valuable 
uch deposits.9/ Thus, the claim could not have been perfected a4 cone 
ce with the coal laws. 


dingly, Southport's request for 4 patent to the NS Sec. 8, T. 1 Ne, R. 
M.D.M. 2s denied. noe 


decision is the final administrative determination in this matter. 


Ulndby Sales 


| Director i 


pved: January 15, 196) 


LL. OE 


igbent“Setrétary sof: the Interior 


* should be noted that Section 2 of the Leasing Act ‘authorizes the 
stexy of the Interior to recognize end consider the equitable rights 
*06e who have, in good faith, improved and occupied or claimed coal 


5, but only in connection with the issuance of coal leases. 


» be subject to disposition under the coal land laws, lands had on 
jain 'workable' deposits; that is, coal in such quantity and of such 
ity as would warrant & prudent coal miner or operator in the expendi- 
/ €nd labor incident to the opening and operation of a coal mine or 
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